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Missing from the Government’s brief is any discussion of the actual text of the new NSR
rules that control here. Those new provisions reformed what was “[pJerhaps the most compli-
cated and frustrating aspect of PSD,” MDEQ PSD Workbook at 2-1, by making clear that pro-
jects will be judged not by disputes over projection methodology (the rules prescribe none) or the
accuracy of an operator’s pre-construction projection, but by whether the project actually causes
a significant emissions increase. These new rules, adopted by EPA in 2002 and approved into
the Michigan SIP in 2006, state in the clearest terms that a project is a major modification for a
regulated pollutant “if it causes both . . . [a] significant emissions increase [and] [a] significant
net emissions increase.” MICH. ADMIN. CODE R. (“MACR”) 336.2802(4)(a); 40 C.F.R.

§ 52.21(a)(2)(iv). Conversely, a project “is not a major modification if it does not cause a sig-
nificant emissions increase.” Id. (emphases added). As to the role of projections, the rules state
unequivocally that they do not determine whether a major modification has occurred: “Regard-
less of any such preconstruction projections, a major modification results if the project causes a
significant emissions increase and a significant net emissions increase.” 40 C.F.R.

§ 52.21(a)(2)(iv)(b) (emphases added); MACR 336.2802(4)(b).

The Government’s interpretation here turns the new rules upside down. Instead of the
simplified, common sense regime reflected in the plain language of the rules that uses actual data
to confirm or refute the validity of pre-construction projections and determine whether a major
modification has occurred, the Government offers a system that would allow it to employ a team
of expert witnesses — here, six emissions increase experts who have filed swelve reports — to
second guess the operator’s projection, regardless of actual operation of the unit and what the
actual data show. In other words, the Government would read the new rules to mean the con-
verse of what they actually say. A major modification would occur if a post hoc “preconstruc-

tion” projection cobbled together by a platoon of experts shows a significant emissions increase,
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regardless that the project did not, in fact, result in such an increase, and the environment was
never exposed to more pollution. Thus, a project that “does not cause a significant emissions
increase” — and does not cause any deterioration of air quality — could nonetheless be deemed
a modification requiring a permit to prevent “significant deterioration” that will never occur.

The Government cannot ignore the plain language of the Michigan SIP and its own rules.
“It has become axiomatic that an agency is bound by its own regulations. The fact that a regula-
tion as written does not provide [an agency] a quick way to reach a desired result does not au-
thorize it to ignore the regulation or label it ‘inappropriate.”” Parhandle E. Pipe Line Co. v.
FERC, 613 F.2d 1120, 1135 (D.C. Cir. 1979) (citing Serv. v. Dulles, 354 U.S. 363 (1957)). The
Court should reject the Government’s litigation position, apply the Michigan rules as written and
approved by EPA, and grant Detroit Edison’s motion, thereby ending this case.

STATEMENT REGARDING UNDISPUTED MATERIAL FACTS

The Government attempts to manufacture two disputed issues of fact, neither of which
are material and both of which are wrong. First, the Government claims that it is unclear
whether anyone from Detroit Edison actually met with MDEQ before sending its outage notifica-
tion. But the testimony that EPA cites confirms rather than refutes this fact. See Opp’n Br. Ex. 8
at 221. Second, the Government notes that certain preparatory work took place before the outage
began. That fact is undisputed as well. Whether that work means Detroit Edison “began actual
‘construction” before March 13, 2010 is a legal question. As explained below, a utility like De-
troit Edison does not “begin actual construction” through this type of preparatory work.

ARGUMENT

L The NSR Reform Rules Claﬁfy and Enhance Pre-Construction Source Obligations.

According to the Government, the plain language of the 2002 NSR Reform Rules

“changes the fundamental structure” of the NSR permitting program by eliminating pre-project
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NSR review. But the 2002 NSR Reform Rules — the language of which the Government as-
siduously avoids discussing — do no such thing.! As always, operators are required to deter-

| mine before undertaking a project whether that project will cause a significant emissions -
creése. And if an operator concludes that a project will cause a significant emissions increase, it
must apply for a permit or take a permit limit. MACR 336.2810-2818.

The 2002 NSR Reform Rules continue to call on operatoré to address NSR applicability
prior to construction. But in place of a system that lacked defined rules, the NSR Reform Rules
substitute a common sense method calling for an emission projection before construction and
confirmation of that projection thereafter. See Opening Br. at 6-13 (describing pre-construction
obligations found in MACR 336.2818(3) and 40 C.F.R. § 52.21(r)(6)(1)). These provisi-ons are
new — they are not in the 1980 or 1992 NSR Rules. Compare 40 C.F.R. § 52.21(r)(6) (2010)
with 40 CF.R. § 52.21(r)(6) (2001). They add welcome clarity to the question of what an opera-
tor must do to perform and document its applicability determination and alleviate “[p]erhaps the
most complicated and frustrating aspect of PSD.” MDEQ PSD Workbook at 2-1.

As explained in the Opening Brief, Detroit Edison did not claim it was exempt or im-
mune from this pre-project “source obligation.” It instead fully complied with each of these pre-

construction steps. Having done so, Detroit Edison could lawfully commence construction in

! The Government suggests that its reading of the text of the CAA itself overrides the plain
text of the governing rules. Opp’n Br. at 5-6, 14. While the plain language of the CAA is en-
tirely consistent with the plain language of the rules, see infra n.2, the focus must be on the
Michigan and EPA rules that define the legal standards and reflect MDEQ’s and EPA’s interpre-
tation of the Act, not that of the Government’s counsel. See 42 U.S.C. § 7471 (“[E]ach . . . im-
plementation plan shall contain ... such other measures as may be necessary, as determined un-
der regulations promulgated under this part, to prevent significant deterioration.”). For NSR,
EPA promulgates minimum standards in 40 C.F.R. pt. 51, and the states implement them in their
SIPs. This case is governed by Michigan’s PSD rules and the similar Part 51 nonattainment
rules which apply pending approval of the Michigan nonattainment rules. The Government is
required to apply the rules as promulgated, not as its litigators wished they were. See U.S. v.
Cinergy Corp., 623 F.3d 455, 457-59 (7th Cir. 2010).
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full compliance with Michigan’s NSR rules.
IL. Actual Data Confirms or Refutes the Source’s Applicability Determination.

The 2002 NSR Reform Rules include new provisions that specify that post-construction
data will provide the measuring stick against which the reasonableness of pre-project projections
will be judged. Under these new rules, after a project, an owner or operator must “monitor the
emissions . . . that could increase as a result of the project,” and “calculate and maintain a record
of the annual emissions, in tons per year on a calendar year basis, for a period of 5 years.” See
MACR 336.2818(3)(c); 40 C.F.R. § 52.21(r)(6)(ii1). And in the specific case of an “existing
electric utility steam generating unit,” the owner/operator “shall submit a report” to the MDEQ
“within 60 days after the end of each year . . . setting out the unit’s annual emissions” for that
year. MACR 336.2818(3)(d); 40 C.F.R. § 52.21(r)(6)(iv).

Critically, it is these data that dictate whether a major modification has occurred. The
new rules state in unequivocal terms that “a project is a major modification for a regulated new
source review pollutant if it causes both . . . [a] significant emissions increase [and] [a] signifi-
cant net emissions increase,” MACR 336.2802(4)(a); 40 C.F.R. § 52.21(a)(2)(iv); and a project
“is not a major modification if it does not cause a significant emissions increase.” Id. (emphases
added). As to the role of pre-construction projections, the rules state unequivocally that they do
not determine whether a major modification has occurred: “Regardless of any such precon-
struction projections, a major modification results if the project causes a significant emissions
increase and a significant net emissions increase.” 40 C.F.R. § 52.21(2)(2)(iv)(b) (emphases
added); MACR 336.2802(4)(b).

So in sum, an operator that projects no increase in emissions caused by a project will be
judged by what actually happens. If there is no emissions increase, there can be no major modi-

fication and therefore no violation for constructing a project without a permit.
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III. EPA’s Litigation Pesition Ignores the New Language in the 2002 NSR Reform Rules
and Complicates Rather Than Simplifies NSR Applicability.

The Government asserts that “[t]he relevant regulations make clear that initial liability

2

turns on ‘preconstruction projections,’” with the consequence that “[i]f emissions should have
been expected to increase as a result of the project, NSR is triggered.” Opp’n Br. at 11 (citing
MACR 336.2802(4)(b)). As to liability, the rules simply do not say what EPA wishes they did.

A. Pre-Construction Projections Do Not Determine Liability.

To establish liability for constructing a major modification without a permit, EPA must
show that an operator like Detroit Edison has undertaken a major modification. The rules unam-
biguously state that this question does not turn on preconstruction projections, but rather on
whether the project actually causes an emissions increase. A project “is nof a major modification
if it does not cause a significant emissions increase.” MACR 336.2802(4)(a); 40 C.F.R.

§ 52.21(a)(2)(iv) (emphases added). And the very rule EPA cites explicitly states that pre-
construction projections are not determinative of whether a major modification has occurred.

See MACR 336.2802(4)(b) (“Regardless of preconstruction projections, a major modification
results if the project causes a significant emissions increase and a significant net emissions in-
crease.”) (emphases added). If, as EPA argues, whether there is a major modification turns on an
expert’s post hoc calculation of “projected actual emissions” — a defined term in the rules —
the regulations would actually use that term. The absence of any reference to projected actual
emissions in this context refutes EPA’s position. See U.S. v. Stauffer Chem. Co., 684 F.2d 1174,
1186 (6th Cir. 1982) (“Ordinarily, the use of different language creates an inference that Con-
gress meant different things.”). ‘

The closest the Government comes to engaging the text of the rule is its reference to the

general definition of “major modification,” which pre-dates the 2002 rules and defines a major

modification as one that “would result” in a significant emissions increase. Opp’'n Br. at 11. The
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Government posits that the use of the subjunctive “would result” indicates that initial liability
turns on whether emissions “should have been expected to result from a change.” Id. But the
Government tellingly makes no attempt to show where “would result” has been defined to mean
“should have been expected to result,” or to explain why this grammatical leap is otherwise con-
sistent with the Michigan NSR rules. In fact, the plain language of the rules governing NSR ap-
plicability specifically instructs that “[r]egardless of preconstruction projections,” whether a pro-
ject is a major modification depends on whether it “causes” or “does not cause” a significant
emissions increase.”> These specific provisions defining when a project is a modification (or not)
are consistent with and give content to the general definition of “major modification.” To the ex-
tent there is any conflict between these provisions, the specific and more recently-enacted rules
take precedence. U.S. v. Perry, 360 F.3d 519, 535 (6th Cir. 2004) (“[A] more specific provision
takes precedence over a more general one.”).

As EPA explained when promulgating the rules in 2002, post-project reporting would
provide a check against faulty projections and, more importantly, would determine whether a
major modification had actually occurred: “If for some reason the projection is not accurate, the
required tracking of emissions ... following the changes will determine whether a significant
emissions increase has actually occurred. Where the change is found to be a major modifica-
tion, despite the projections made by the source, the reviewing authority will be expected to pro-
ceed with the process of subjecting the source to the major NSR requirements.” EPA, Technical
Sﬂpport Document for the Prevention of Significant Deterioration and Nonattainment Area New
Source Review Regulations (Nov. 2002) at 1-5-28, available at http://www.epa.gov/NSR/ac-

tions.html#2002 (emphasis added). So EPA in 2002 specifically recognized that projections

% As for the CAA, it defines “modification” as a change that “increases the amount any air
pollutant emitted,” not as a change that “would” or “should be expected to increase emissions.”
42 US.C. § 7411(a)(4).
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may prove inaccurate. But it then explained that speculation about the accuracy of a projection
is not the basis for dete_rmining whether a significant increase in emissions and thus a major
modification has occurred. This confirms the plain language of the rules, which state clearly that
actual data from required emissions tracking determine liability.

Michigan’s “PSD Workbook™ confirms this feature with respect to Michigan’s EPA-
approved NSR rules. In that guidance document, MDEQ explains what happens where a projec-
tion proves inaccurate and actual data shows an increase. MDEQ makes clear that errors in pro-
jection do not trigger liability:

[These] circumstances . . . (i.e., actual emissions exceed [baseline actual emis-
sions] by more than the significant threshold and differ from the projection) do
not automatically constitute a violation of PSD. There are many legitimate cir-
cumstances under which this could occur. The most obvious is that business
growth exceeds the projected growth rate. In this case, the fact that business turns
out to be better than expected is not a violation of PSD. The growth, if it had
been accurately projected, would have resulted in excluded emissions and the
conclusions of the original PSD applicability determination would not have
changed. The submittal of this report will only trigger an evaluation of the cir-
cumstances to determine if a PSD violation may have occurred.

MDEQ PSD Workbook at 4-6 to 4-7 (emphasis added). So MDEQ, like EPA, confirms in its
PSD Workbook that a disputed projection does not trigger liability. Instead, liability for con-
structing a major modification without a permit depends on whether, based on actual data, a sig-
nificant increase in emissions has occurred. No such increase has actually occurred in this case.

B. No Court Has Addressed the New Rules.

The Government’s brief suggests that courts have considered the new provisions in the
2002 NSR Reform Rules and have agreed with the Government’s arguments. See Opp’n Br. at
13-14. In fact, none of the cases EPA cites involved the 2002 NSR rules. See U.S. v. Ohio Edi-
son Co., 276 F. Supp. 2d 829, 864, 869 (S.D. Ohio 2003) (applying 1980 rules with respect to
Activities 2, 4-8, 10-11 and 1992 rules with respect to Activities 1, 3 and 9); U.S. v. Cinergy

Corp., 384 F. Supp. 2d 1272, 1277 (S.D. Ind. 2005) (explaining that it was applying 1980 rules);

-



2:10-cv-13101-BAF-RSW Doc# 119 Filed 07/25/11 Pg14 of 18 Pg ID 5652

U.S. v. Duke Energy Corp., No. 1:00CV1262, 2010 WL 3023517, *2 (M.D.N.C. July 28, 2010)
(same); U.S. v. S. Ind. Gas & Elec. Co., No. IP99-1692 C-M/F, 2002 WL 1629817 (S.D. Ind.
July 18, 2002) (same).> Moreover, the Government cites those cases only for the unexceptional
proposition that an operator must make an emissions projection before starting construction. De-
troit Edison did just that and is not arguing the new rules relieve it from the obligation to do so.

The Government’s reliance on U.S. v. Xcel Energy, Inc., 759 F. Supp. 2d 1106 (D. Minn.
2010) is similarly misplaced. That case did not involve any analysis of the 2002 NSR Reform
Rules. It instead addressed the scope of EPA’s authority under CAA § 114 to request informa-
tion from operators concerning proposed projects. EPA’s case against Detroit Edison does not
involve § 114 or an attempt to prevent a modification from occurring. The projects at issue have
occurred, and the 2002 Rules state in unequivocal terms that whether those projects were major
modifications will be judged by whether they actually cause an emissions increase.”

C. The Government’s Litigation Position Is Not Entitled to Deference.

An agency’s interpretation of its rules is entitled to deference only where the rules are
ambiguous. See Christensen v. Harris Cnty., 529 U.S. 576, 588 (2000). The rules here state un-
ambiguously a project “is not a major modification if it does not cause a significant emissions
increase.” MACR 336.2802(4)(a); 40 C.F.R. § 52.21(a)(2)(iv). Second, deference does not ap-

ply to litigating positions that are no more than post hoc rationalizations. See Akzo Nobel Salt,

* The EPA Administrative Order on which EPA relies later in its brief also did not involve
the 2002 rules. Opp’n Br. at 17-18 (citing In re: Wisconsin Power & Light Columbia Generating
Station, Petition No. 11-2008-1 (EPA Oct. 8, 2009)). At the time of the projects discussed in that
order, Wisconsin had not adopted the 2002 NSR Reform Rules, so the projects were governed by
the Wisconsin SIP NSR rules, which are virtually identical to the pre-2002 EPA rules.

* EPA also argues that “DTE has developed unique policies with the express purpose of
avoiding NSR scrutiny during the recordkeeping and reporting window” and then proceeds to
grossly mischaracterize Detroit Edison’s policies. See Opp’n Br. at 17. These tendentious ar-
guments have no bearing on the plain language of the 2002 NSR Reform Rules, so Detroit Edi-
son will not devote space to responding here.
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Inc. v. Fed. Mine Safety & Health Review Comm’n, 212 F.3d 1301, 1304-05 (D.C. Cir. 2000)
EPA’s litigating position contradicts its own guidance, reflected in its responses to comments
and the preémble for the 2002 rules discussed above and in the Opening Brief, and therefore is
not entitled to deference. See U.S. v. Ala. Power Co., 372 F. Supp. 2d 1283, 1306 (N.D. Ala.
2005) (“EPA admits, as it must, that it has not spoken with one voice, or a consistent voice, or
even a clear voice, on this issue.”).

IV. EPA Has Not Alleged — Either in Its NOV or its Complaint — That Detroit Edi-
son’s Pre-construction Notification Letter Was Untimely or Insufficient.

In its opposition, EPA alleges for the first time in this case that Detroit Edison’s outage
notification was either insufficiently specific or untimely. If EPA believes that Detroit Edison
violated Michigan’s regulations with respect to the content or the tirrﬁng of the notice, it was re-
quired to say so in its NOV. As this Court already has ruled, EPA is jurisdictionally barred from
pursuing claims that were not properly specified in its NOV. See generally Dkt. No. 104 (grant-
ing Dkt. No. 81). But even if jurisdictionally proper, the argument is without merit.

The 2002 NSR Reform Rules specify what information the operator “shall document and
maintain” before “beginning actual construction of the project.” Detroit Edison’s outage notifi-
cation contained all of the required information. It described the projects; it identified Monroe
Unit 2 as the emissions unit that would be affected by the projects; it identified the applicability
test as “actual-to-projected-actual” test; it provided its calculations of baseline actual emissions,
the projected annual emissions and the amount of any increase in emissions over baseline levels
that could be excluded as unrelated to the projects; and it explained why Detroit Edison was ex-
cluding based on market demand and other factors unrelated to the project. Opening Br. Ex. 1 at

Ex. 2 (Dkt. No. 107-2). This is all that the rules require.” MACR 336.2818(3)(a).

> EPA complains that Detroit Edison’s notice was insufficiently specific. Opp’n. Br. at
18-19. But it can point to no provision in Michigan’s rules that imposes a specificity require-
(Continued . . . .)
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As to timing, the Government notes that Detroit Edison had taken a number of steps to
prepare for the Outage before it sent the notification letter, but it never explains how this activity
means that Detroit Edison “[began] actual construction” as that term is defined in Michigan’s
rules. See MACR 336.2801(e). In fact, none of those activities constitute the “initiation of
physical on-site construction activities on an emissions unit which are of a permanent nature.”
Id. (emphasis added). An operator cannot initiate activities of a “permanent nature” with respect
to boiler tube replacement without shutting down the unit to gain access to these components in-
side the boiler, and it is undisputed that Monroe 2 was not shut down for the outage until March
13, 2010. See, e.g., Hempstead Cnty. Hunting Club v. Sw. Elec. Power Co., No. 08-CV-4038,
2008 WL 2705570, at *1 (W.D. Ark. July 10, 2008). Moreover, the Government specifically
alleged in its Complaint that Detroit Edison sent the notification the day before beginning the
projects, confirming that there is no dispute on this issue. Compl. §47 (Dkt. No. 1).

CONCLUSION
For these reasons, Detroit Edison’s motion for summary judgment should be granted.
Respectfully submitted this 25® day of July, 2011.
By: /s/ F. William Brownell
F. William Brownell (bbrownell@hunton.com)
Hunton & Williams LLP | 2200 Pennsylvania Ave., N.W.

Washington, D.C. 20037-1701 | (202) 955-1500

Counsel for Defendants

ment with which Detroit Edison failed to comply. Indeed, as EPA itself notes, the notification is
similar in form to notices that Detroit Edison has used previously without objection from
MDEQ. Id. at 19; Opening Br. Ex. 2 at 99 15-17. And the notice is no more specific than other
notices EPA itself has found acceptable. In 2005, NRG Energy, Inc. submitted a notice that, in
more general terms than Detroit Edison used here, stated that NRG did not consider an emissions
increase projected to occur to be attributable to a boiler tube project. Ex. 3. EPA acknowledged
the notification and noted that based on the information contained in it, “neither a permit nor a
determination of nonapplicablity from EPA is required before undertaking the project.” Ex. 4.

-10-
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U.S. Attorney's Office

211 W. Fort Street

Suite 2001

Detroit, MI 48226

313-226-9100

Email: ellen.christensen@usdoj.gov

James A. Lofton

Thomas Benson

Justin A. Savage

Kristin M. Furrie

James Beers, JIr.

Elias Quinn

U.S. Department of Justice

Environmental and Natural Resource Div.

Ben Franklin Station

P.O. Box 7611

Washington, DC 20044

202-514-5261

Email: thomas.benson@usdoj.gov
justin.savage@usdoj.gov
kristin. furrie@usdoj.gov
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA,
Plaintiff,

and

Civil Action No.

NATURAL RESOURCES DEFENSE 2 10me 13101 BAF.RSW

COUNCIL, INC. AND SIERRA CLUB,

Intervenor-Plaintiffs, Judge Bernard A. Friedman

v Magistrate Judge R. Steven Whalen

DTE ENERGY COMPANY AND
DETROIT EDISON COMPANY,

Defendants.

DEFENDANTS’ REPLY BRIEF IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT
BASED ON THE 2002 NSR REFORM RULES

APPENDIX A:
INDEX OF EXHIBITS

Ex. 3 Letter from John Tooley, NRG Oswego Harbor Power Operations Inc., to Steven
Riva, U.S. EPA Region 2 (Mar. 10, 2005) '

Ex. 4 Letter from Steven Riva, U.S. EPA Region 2, to John Tooley, NRG Oswego
Harbor Power Operations Inc. (May 16, 2005)
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NRG Bator -
/ ) _ v Oxwego Fower Qpesations Inc,
’ Cirwepy, Mew York 151261751
NRG) e
Raox (315) 2482248
MIQ,NOS
Mz, Steven C, Rima
US Eavironmentsl Prometion
Region 2 .
290 Brocadway -
New Yodk, NY 10007-1866
" Subject Condenser Tubs Replacement
Harbor Power
DEC 1D #7-3512-00030/23
Dear My, Rivy:

NRG Eragy, Inc (NRG) is plannisg on deiag wozk thls mooth oo Unic 5 of the Oswego
Harbar Power Station in which it will ze-tabe the pritoaty condenset. NRG has reviewed EPA’s
four-facedtatest for deteomining whether the comdepser fe-tubing project iz & routine
mainteeancr, wpaix o roplacement activity that EPA excluded frorn the New Sonrce Review
(NER) program sequivements, Based on the four factor tese, NREG believes chat the projoct is
soutine a3 it is petformed fequently in the industty snd it will aot invelve & capitu] expenditore,
Nozetheless, NRG bas nudertaken an analysis of whether the profect would zesuk in &
significant net increase ip emissions. NRG's anelpsis conctades that it will not.

Pumuant to the finel NSR zule publiched on December 31, 2002, NRG Oswepo Hazbor Power
bexcby provides notice of the condesser re-tobing preject on Uit § and the ewmissions soslysiy
conducted o detazmine whether the projecs will rasylr i a significent net focresse in emissions
frota Unit 5. Thiy letter provides a desctiption of the project, 2 deseription of how emissions
wete ataiyged and the xesules of the coissions analysis,

BrofeesDescripon

Oswego Farhar Power has detertnided that it I necessaty to te-whe the Unit 5 condenser, ‘The
need for re-tubing the condenser is based on the discovery of & Joxge mumbet of centez-bundle
tubes with sigrdSonns wall loss wad the potential for eatusrophic fdlite, The wall Joss indicarions
wezs discovered this summer after & routine eddy ontrent test was conducted on e
condenser. Further metalluggical testing oo 2 tube sample indicgeed zmmonis fndnced staess
corroslont cucking fn the OD of the tubes. from ammonis attack. Uit 5 has wsed

1
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ammaonia for pi control since the unit was comstacted. Unit 5 opemtion kes-not bsea
congtrained iz way by the condenses, the project is being undertaken to prevent failure,

As the rubes with significant well loss reside in the center of the wbe bundles and the repaie
requizes removal of all the tubes to get at them, NRG has determined that it s mote efficient to
teplace all-che. tubes v dis. dme: Additiooally, the repiacernent tobez will be made of swinless
stee] instead of the oxigical Admixalty brass o preciods reoraymenes of staoni iudeaed steess
corrosion oweing: The walls, tubse sheots, supports, wetex boxes sud baffes will got ba

NRG’s Oswego Harbor Power Statlon is located in the Ciry of Oswego, New York on 2 93 acxe
site, on the south shore of Lake Onrario. Unit 5 is a nowminsl 850 MW unit that fites #6 feel oi
29 irs pimary Facl. Unit 5 began commercial operavion in 1573,

Exniesion Calenlations

In prepatiog the cmissions analysis for Unie 5, NRG used the following sssumptons. Flest, the
50, a0d 'NOx emissions dac ane based ox contuvous endions monteating dats while the CO,
YOC, PM and AL, dam ate based op AP-42 facxors.

The capacity projections and projected fuel used sxe hased on NRG Power Matketing
projections. ‘Those projections are model “revults based on aaticipated fisel eosts; sales and
operating phins. Thecondenses se-tubing was-not-an fapat to, o & factdr in, these capacity and
el ue projections. The.postchange unit output-dsed for projectiog emissions 1s unaffected by
Soerconderisée re-tubing. NRG's peojections for Oswepo Unit § model an inerease in wtilization
over the baseline pegdod, but enly for one yeat (o CWY&{CY)ZOO&),M only due 2o s0
incresse in market dernand for thae yeas.

Table 1 Jists the baselie cmismions. Amnnel baseline exisslons (actwal tone/y) axe the aifiual
avemge afthnZLmonthpmod mmngthu»"‘ qumonGOOm ﬁxeé“qnaxmafmzwhch

pmdmNOxmdSOmelmmasmomdbyCEIﬁmdamcm
2
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as repoxted on the 2082 emissiopstatemeansnbimiited to the NYSDEC. ‘Thess noass emissions
mmﬁmmﬁmnﬁ@/m@m}mdmmmm)wm:ﬂm

Table 1 also lists projected emisdons. Annual exissiony fox the tmaxitum projected emissions
pedod were caleulated. The capacity projections and projected fuel use ar based on NRG
Powes Matkating projections. Those projections ate model remilis based on axicipated fuel
costs, sales and opetating plans. Thess projections show that CY 2008 has the highest projecred
fuelmeeo‘l‘zblclmlyﬁmrhnmludn:ym Nowﬂ:at:thYmoahﬂnmlyymm

mﬂmhﬁamcﬁe&m&emmdhmwmmm

S02 Post Change

§OZemnissions are based on the amownt of fuel bumed, SOZ erissions ars projecusd v igorease
by epproximately 1780008 /yesoin CY 2008 since NRG Powes Marketing predicts ag ugrelated
incrense in the heat fnput 2nd cossequently, the amount of fuel bumad, dus to-toarket demond:
"This inctesse is over the significant emissiuns jncrease threshold. Howerer, theoy would be a0
emissions increase absent the projected increave in demand and the jucesse is nobatizihutable to
et cndenxeiretabe

NOx Past Change

NOx emissions axe based o9 the amount of fuel binned and sgw also expected o incxmase. The
NOz emtissions increase of approximately 27 tons/yesx i CY 2008 is due to the heat fnput

. ingeease and the #6 fiel ofl burged jucrease, The NOz increase is less than the NSR siguificant
esnissions facrease thteshold, Howevet, thete wonld be o emissions inerease dbsent the
projected inerezse in detoand and the inceesse is not atteibutable to the condenser ze-robing,

" P i fr——r—_ 53t Bt et it

Perticalates Post Change
M and PM10 smissions are expected 1 inerease in CY 2008 dve to the heat input and #6 foel
ol bumed incesse. PM and PMI0 exissions ars projected to incrense by appeaximanly 18

toosyear and 13 tons/year, xespectively. The FM and PM10 inceeases ace less than the NSR
3
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gignificent eminsians incresse theesbolds. However, thers would be no emisslons increase absent
the projected inzcease jo demand and che increase is not atttibutable to the tondenser ze-mbing.

YOC Poct Chagge

Non-methans hydtocarbens or Velacle Organis Compounds (WOC) exissions ate solely hased
on the amovns of #6 fuel ol bumed. Bezause NRG Powor Marketing predicts an vorelated
increase in the amoutt of foel buroad, the VOC smmistions incveass by approximately 12
tons/ysar ia CY 2008, The VOC inveeazn is less than the NSR signifieant exisgions inerease
threshold. Howeves, thete wenld be no exwbeions iserease absent tha projected increase in
demand and the increase is not attibrutabls to the condenser re-tubing,

L0 Posz Changa

Catbon Monoxids emissions ave sclely based on the amowat of #6 fael oil burned. Because
there is an incresse in the projected hear lnput and faxl usage, the CO etnissions will increase by
approxitmately 77 tons/yr in CY 2008, The CO incxesse is less than the NSR sipnificant
exnissions fncrease thrashold. Howeves, there would be no emissions incxease ebsent the
projected incraase in dernand and the increase is not atsmble to the condenser se-tubing,

As specified at 40 CFR 5221 (b)(01)(iD(c), emissions due to . inexeage in market demand ¢an be
mw«mm&mmemtmmmmm

"The wnit could bave achieved the necessaty level of ulization, during the consesutive 24-wonth

1. pesiod selocted to establish baseline actan} exnissions; aud
2 The increase is not zelataod to physical vz opemtional change(s) made to the vols,

Oswego Unit #5 was complately capable of seaching the projected level of wiilization during the
24-month buseline pediod. It was not cunstimined in any way by the condenser during this, or
any other peziod. Unit 5% operation wes consteaiged only by paatket desands dusing this petind.
Puethermon, the increase 15 in no way xslated 1o the condenser revabiog. Thetefore, the entire
ineregse in exmissions projected foz CY 2008 can be subtraceed from the projected significant
ermissions increase, sesulring in no significant net emissions increnst relating to the condepser re-
whing project.

EPAHQ_DTE1RFP080858
EPAHQ_DTE1RFP080858




PRIV )

s A T e oe PR TR IR AT TR

.
NRG)

anﬂmua-uﬁngmmumwu&#smmukmmmxﬁmmm

wmwmm«mmmmpmwﬂma

mmwwmmmmnmmmmmm

mew»mmnmmmcmmwmwwm
be complese.

Hmmm@mm&mmmwmmm&mhm
to contact Tota Conees arx (313) 349-2291,

¢¢ /w attackunents:
T.Coates '
R. LiCoust
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“Table1
- Summary of Emission Calenisdons
For Oswego Unit 5
Baseline Projected Emigsion Threshold for Exceeds
Polt " crm Nx) Esnisstots * Bagelins Emission SEX
Unlt3 Unit § ('l‘onalY:) Inctoasc {¥ fN)
80, 2,226,320 240423 17813 @ X
ND, 33642 363,56 2654 40~ N
™™ 16.97 1833 136 B N
P10 1207 13.04 o7 18, N
co - 7129 7659 5.70 100 N
YoC 10.83 1170 0.87 40 N
Pb 0.02 062 0.00 0.6 N
Total 267390 | 2887.97 , 21397
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Un[t§Emlsslon Factors
Uit 5 Bazeline: Q4 2000 to Q3 2002

82 .
The 502 emission factor was taken from the vt rapoited i EDR to EPA.
Basellnp 802 Emisslon Factor 027 IbismIB:

Nox : : .
The NOx emission factor was taken from HeraversgettOcrateres ropatisd in EDR to EPA,
Baseilne NOx Emission Factor 0,185 {b/ARAD

menmmm mmmmmm using AP~42, The emission faetor In b/1000 gal was then
converted to [o/MMBR: using the baseline heating value of Ni. B fusl oil. A sofiftatatficiancy of03% was also
used,

AP-42 Tabla 1.3-1 Factor= 8.19°S+3.22 [DbMOIOgal
Baselne 8% = 1.50 %
Cantrol Eflciency = 83.0%
Filterabla PN Emission factor 1.1804 bi1000 gal
Bagellna Filterabis PM Emission factor, 0.0873 fhnAS

'rheﬂltamhtemw mmmmmgm The emission faster in $/1000 gal was then
sonverted to [bUMMB using the baseline hoaling wiue of No. B fusl oll. Axsontrabeificlenuofifss was slsc

used,
AP-42 Tgbie 13-4 Fuclor=  6.81"8+2.18 BMOND g
Bageline $% = 4.50 %
Control Efficimicy = 83.0%
Filerabls PO Emisslon factor - 064888 IbMOU0 gal
Bysoline Fiterable PM10 Exission factor o0.oasa bia 0 f s 0

co
The CO emisslon factar was caleutaied using AP-42. The factor in Hy1000 gal was converted to MMBLu
using the basseline heating value of No. 8 fusl oll,

AP-42 Cip 1.1, Table 1.1-8 Fastor = & LA1000
Baseline coﬂmlwton Fam"-" 0.aa2s IR

Non Mathane VO3
Tha non mathane VOG amisalon factor wey calculeted using AP-4Z, The factor tn [b/1000 gal was convertsd 1o
fyMMBiY uzing the basaline heating value of No. 8 fue! o,
AP-42 Tabie 1.3-3 Fadler = 2,78 100D gal
Baseline VOO Emission Factor » 0.0050 NG

iead

Tha lead emisslon factor was calculitea using AP-42. The foctorin 161000 gal was eanvenad (o IMMMER!
using the baseline heating value of No. 8 fuel ol
AP-42 Toble 1,311 Fackr= 181808  BAMO00gal
Basollne Ph Emission Factors  9.93808  Ih/MMBty
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;““;;%@. UNITED STATES ENVIRONMENTAL PROTEGTION AGENGY
$ - REGION 2

m 280 BROADWAY
2" & NEWYORK, NY 10007-1868

% o

Mr, John Tooley

Regional Plant Manager

NRG Oswego Harbor Power Operations Inc.
261 Washington Blvd.
Oswego, NY 13126-1751

~ Subject:  Unit 5 Condenser Retubing Project
Dear Mr. Tooley:

The U.S. Environmental Protection Agency’s Region 2 Office (EPA) has received your
Tetter dated March 10, 2005 describing a retubing project planned for March 2005 at the primary
condenser for Unit 5 of the Oswego Harbor Power Station. Your letfer provided details of your
assessment that this project is not subject to Prevention of Significant Deterioration (PSD)

program requirements.

Basex on your description, we believe the condenser retubing project (Project) represents
a physical change at Unit §'s condenser, and thus it is appropriste that NRG conducted the
analysis to determine whether the emissions increase will be significant. As you are aware, if a
facility properly determines that a project is not a major modification as defined at 40 CFR §
52.21{b}2Xi), then neither a permit nor a determination of nonapplicability from EPA js required
before undentaking the project.

EPA notes that the prajection of actual emissions indicates a significant increase in sulfur
dioxide (80,) emissions may occur in 2008, however NRG has invoked the provision at 40 CFR
§ 52.21(b}41)(iiXc), to exclude this projected iticrease on the basis that it is unrelated to the
Project, Based on the information provided in your leticr, as well as a telephone conversation on
April 20 with Tom Coates, EPA understands NRG’s assertions to be as follows: (1) Unit 5 could
have accommondated the increased demand anticipated by the NRG Power Marketing projections
during the baseline period; (2) the projected emissions increase is not related to the Project
because the inputs to the model included other factors such as anticipated fuel costs, and the
Project was not a factor in these projections; (3} operation of Unit 5 has not been constrained in
any way by the corroded state of the condenser; and (4) the new stainless steel tubes do not
increase the efficiency of the condenser or Unit 5. v

EPA has insufficient information to disp.ate or concur with these assertions, Further,
hased on NRG’s assertions, NRG does not need, nor does EPA plan to issuc a determination
regarding this Project. Nevertheless, you stale in your letter that NRG plans to monitor, record
and report its emissions pursuant to 40 CFR §§ 52.21(r)(6)(iii) and (iv), beginning with a report

intarne! Addregs {URL) » hitp temawepa gov
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covering emissions from approximately April 2005 to March 2006.! This source obligation
outlined at 40 CFR § 52.21{:)(6), to provide certain documentation to EPA when emissions are
excluded pursuant to section (b){41)(ii), applics where there is a reasonable poasibility that a
project that is not projected to be part of 8 major medification may result in a significant
emissions increase, Because NRG is asserling that 100 percent of the projected 178 ton increase
in SO, emissions may be excluded pursuant to 40 CFR § 52.21(h)(41){ii}(c), NRG should
substantiate its above assertions at the time of its annual emissions reports submitted pursuant to
40 CFR §§ 52.21{r)(6)(ii) and (iv).

To adequately track Unit s post-change emissions, NRG should maintain records of fuel
use, hours of operation, and fuel sulfur content. In compiling thic information annually for :
reporting to EPA, NRG may exclude emissions increases that are caused by factors not related to
the Project, such us emissions increases that NRG demonstrates are dug o variations in control
technology performance or fiiel charecteristics. In addition, when calculating emissions
increases, NRG may exclude that portion of its emissions attributable to increased use at Unit 5
due to growth in glectrical demand for the wutility system as a whole since the baseline period. See
40 CFR § 52.21{b}(41Xii)(¢). NRG should demonstrate its basis for excluding any emissions by
providing a clear justification for the exclusion in its annual reports.

EPA notes that NRG remains respongible for its determination that the Project is not
subject to PSD review, and nothing in this letter constitutes any determination of nonapplicability
or approval by EPA, EPA further notes that regardless of the applicability of this Project 1o PSD,
NRG remains responsible for compliance with all other applicable federal, state and local air
poliution regulations. EPA reserves all enforcement authorities under the Clean Air Act.

If you have any questions regarding this matter, please call me at (212) 637-4074 or Ms.
Lanven Stecle of my staff 2t (212) 637-3583.

Sincerely,

- . -

RIS N ‘Tfi;v——
7
. [\.»Steven C. Riva, Chief
Perminting Section

Air Programs Branch

! NRG predicts the change to be complete by April 2005, and anticipates the first report
will cover the first 12 months of operation afler the change is complete, Letter of March 10,
2005, at 5.
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